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IN THE 


United States Court of Appeals 

Foe the District of Columbia. 


No. 9355. 


CHARLES L. CUNNINGHAM, Incompetent, By Tracy L. 
Jeffords, his Committee, Appellant . 

v. 

BETTY CUNNINGHAM and UNITED STATES FIDEL¬ 
ITY AND GUARANTY COMPANY, Appellees. 


Appeal from a Judgment of the District Court of the United 
States for the District of Columbia 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This court has jurisdiction to review a judgment of the 
District Court of the United States for the District of Co¬ 
lumbia under Title 17, Sec. 101, of the Code of Laws for the 
District of Columbia (1940). 
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STATEMENT OF THE CASE. 

In 1925 the appellant, a sailor in the United States Navy 
was retired on account of disability and by order of the 
Secretary of the Navy ordered confined in St. Elizabeth’s 
Hospital. (Jt. App. 2.) That his retirement pay at the 
time of his retirement was $73.30, per month. (Jt. App. 5.) 

The appellee, Betty Cunningham, sister of the appellant 
on the 2nd day of December 1925 petitioned the lower court 
to have the appellant adjudged incompetent, and prayed 
that she be appointed as his committee. (Jt. App. 2.) 

The lower court on the 4th day of December 1925 ap¬ 
proved the verdict of the jury holding that the appellant 
was incompetent and subsequently appointed the appellee, 
Betty Cunningham, as his committee, provided she post an 
undertaking in the penal sum of $2,500.00, with an approved 
surety. (Jt. App. 3.) 

On the 7th day of December 1925, the said Betty Cunning¬ 
ham filed in the lower court her undertaking in the sum of 
$2,500.00, with the appellee, United States Fidelity and 
Guaranty Company, as her surety, which was approved by 
the court. (Jt. App. 4.) 

The appellee, Betty Cunningham, after the approval of 
her undertaking proceeded to collect and take into her pos¬ 
session the monthly retirement pay and all other assets be¬ 
longing to the appellant, but refused to make any proper 
report or accounting therefor although called upon many 
times so to do. (Jt. App. 5-10,33.) 

The appellee, United States Fidelity and Guaranty Com¬ 
pany, her surety, having notice of this default, on the 28th 
day of May, 1937 filed in this action its petition alleging the 
default of the appellee, Betty Cunningham, its principal 
upon the undertaking, and asking to be relieved as her 
surety. (Jt. App. 11-15.) 

At the time of the filing of said petition by the surety for 
relief it was known by the said appellee, United States Fi¬ 
delity and Guaranty Company, that the appellee, Betty 
Cunningham, its principal, was in default, and that said de- 
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fault was far in excess of its liability under tbe penalty of 
the undertaking. (Jt. App. 11-15.) 

That at the request of the appellee, United States Fidelity 
and Guaranty Company, on its petition for relief, the court 
below issued a rule against the appellee, Betty Cunning¬ 
ham, to show cause why she should not be removed and her 
surety should not be granted the relief prayed for in its 
petition. (Jt. App. 15,16.) That the said appellee, United 
States Fidelity and Guaranty Company, consented again 
and again to a continuance of the rule to show cause why 
the appellee, Betty Cunningham, should not be removed, or 
the appellee, United States Fidelity & Guaranty Company, 
relieved as prayed in its petition, with the final result that 
no final action was ever taken by the appellee, United States 
Fidelity and Guaranty Company, on its petition for relief. 
(Jt. App. 16-19.) 

That shortly after the filing of the said petition by the 
appellee, United States Fidelity and Guaranty Company, 
for relief the Navy Department discontinued payments to 
the appellee, Betty Cunningham, of all monthly retirement 
pay due the appellant. (Jt. App. 33.) 

That the case remained dormant until the year 1943 when 
the clerk of the court below notified the court of the appel¬ 
lee, Betty Cunningham’s delinquency in filing an account 
or reporting. (Jt. App. 19.) 

That the court on the 12th day of March, 1943, removed 
the appellee, Betty Cunningham, as committee, and ap¬ 
pointed a guardian ad litem to report to the court. (Jt. 
App. 20, 21.) That the guardian ad litem made his report, 
(Jt. App. 22-24) and on the 15 day of April, 1943 the court 
appointed Simon Golibart as successor committee. (Jt. 
App. 24*25.) 

That the said Simon Golibart died on the 16 day of De¬ 
cember, 1943, (Jt. App. 26) and the court by its order ap¬ 
pointed Tracy L. Jeffords as his successor. (Jt. App. 30.) 

That the order of the court of April 15, 1943 removing 
the appellee, Betty Cunningham as committee, referred the 
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action to the auditor to state her final account. (Jt. App. 
24, 25.) 

That the auditor’s report based on said order was filed 
herein on the 27th day of December, 1945 (Jt. App. 32-41), 
and on the 4th day of February, 1946 was approved by the 
court. (Jt. App. 41.) 

That after the order of February 4, 1946 approving the 
auditor report the present committee filed in the court be¬ 
low a motion for judgment against the said appellee, Betty 
Cunningham, and the appellee, United States Fidelity and 
Guaranty Company, jointly and severally. (Jt. App. 42, 
43.) Upon hearing of the said motion the court granted 
same in part, but denied that part which demanded interest 
against the appellee United States Fidelity and Guaranty 
Company on its undertaking from the 28th day of May, 
1937, the date of the filing of its petition below alleging the 
default of the appellee, Betty Cunningham, and asking for 
relief. (Jt. App. 43, 44.) 

It is from so much of this order of April 1, 1946, as dis¬ 
allowed interest from May 28, 1937, against the appellee, 
United States Fidelity and Guaranty Company, that notice 
of appeal was filed and served in this action. (Jt. App. 44.) 

STATEMENT OF POINTS RELIED UPON BY THE 
APPELLANT UPON APPEAL. 

1. The court erred in not granting appellant’s motion for 
interest on the judgment against United States Fidelity and 
Guaranty Company, from May 28,1937. (Jt. App. 45.) 

2. The court erred in entering its judgment of April 1, 
1946, in so far as it denied the appellant’s right to interest 
against the United States Fidelity and Guaranty Company 
from May 28,1937. (Jt. App. 45.) 

SUMMARY OF ARGUMENT. 

The appellee, United States Fidelity and Guaranty Com¬ 
pany, as surety on the undertaking of appellee, Betty Cun¬ 
ningham, was liable upon its undertaking with interest at 


% 
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the legal rate in the District of Columbia from the date it 
had notice of default of its principal. The surety had no¬ 
tice of the default of its principal to the full extent of the 
penalty of its undertaking on May 28,1937, the date it filed 
herein its petition asking for relief. (Jt. App. 11-15.) 
From May 28, 1937, the appellee, United States Fidelity 
and Guaranty Company, with notice of the default of its 
principal, appellee Betty Cunningham, to the full extent of 
the penalty upon her undertaking, withheld the payment 
thereof, and is therefore liable for the interest at the legal 
rate of interest from said date. 

The court committed error in denying that part of ap¬ 
pellant’s motion which demanded interest from May 28, 
1937. 


ARGUMENT. 


The appellee, United States Fidelity and Guaranty Com¬ 
pany, at the time of the auditor’s report in 1934 (Jt. App. 
12, 33) had knowledge that its principal, Betty Cunning¬ 
ham, had been receiving $73.30 a month of the appellant’s 
funds since December, 1925, and had made no accounting 
therefor. This evidence of knowledge is conclusive against 
the appellee, United States Fidelity and Guaranty Com¬ 
pany, as it incorporated the report in its petition of May 
28, 1937, asking for relief. (Jt. App. 12.) The penalty of 
the undertaking being $2,500.00, and the appellee, United 
States Fidelity and Guaranty Company, having knowledge 
that its principal had collected $73.30 a month from Decem¬ 
ber 1925, to May, 1937, and had filed no accounting in the 
court below, the amount of the default became a mathemat¬ 
ical formula, mediately certain, and at that time said de¬ 
fault for which it was liable under its undertaking was about 
three times as great as the penalty of its undertaking. This 
court has said on many occasions that when a surety whose 
undertaking obligates him or it contingently for unliqui¬ 
dated damages, the liability is subject to interest after no¬ 
tice to the surety of the default of the principal, regardless 
of the fact that the amount of interest as damages for with- 
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holding the payment after said notice shall make the surety 
liable for a sum exceeding the penalty of the undertaking. 

This is so as this court has said, because the obligation 
of a surety to pay after notice of default by its principal 
is a debt then due. If a debt ought to be paid at a particular 
time and is not then paid through the default of the debtor, 
compensation in damages equal to the value of the money, 
which is the legal rate of interest upon it, shall be paid by 
the defaulting debtor for such period as he withholds pay¬ 
ment. 

District of Columbia v. Railroad Company, 8 App. 
D. C. 322, 376 

London and Lancashire Indemnity Company v. 
Smoot, 52 App. D. C. 378, 382; 287 Fed. 952 

Loudon v. Taxing District, 104 U. S. 771, 774; 26 
L. ed 923 

Chicago v. Tebbetts, 104 U. S. 120; 26 L. ed. 655 

Goff v. U. S., 22 App. D. C. 512, 536 


Where a surety is liable upon its undertaking with its 
principal, this liability, after notice of default by its prin¬ 
cipal, is subject to interest at the legal rate as damages for 
the withholding of payment. 

U. S. v. U. S. F. & G. Co., 236 U. S. 512, 530; 59 L. ed. 
696 

Goff v. U. S. supra 

London and Lancashire Indemnity Co. v. Smoot su¬ 
pra 

The appellee, United States Fidelity and Guaranty Com¬ 
pany admitted notice of default by its principal on May 28, 
1937 as is shown by its petition asking for relief. The peti¬ 
tion specifically stated that the said Betty Cunningham, as 
committee was being paid by the Navy Department $73.30 
a month, and it prayed that the said Navy Department be 
enjoined from making further payments to the said commit¬ 
tee. 

On May 28, 1937, the date of the filing of said petition 
there had already been paid by the Navy Department to the 
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said committee, $73.30 each month from December, 1925, to 
May, 1937, a period of 137 months, making a total in pay¬ 
ments to her of $10,042.10, and for which she had made no 
accounting, except for a very few dollars, as is shown by 
the auditor report. After the surety learned of the default 
of its principal and prior to the filing of its petition for re¬ 
lief, it called upon said committee many times to account 
without avail. (Jt. App. 11-14.) The amount of the de¬ 
fault to the full penalty of its undertaking was therefore 
on May 28, 1937 certain. Those totals are certain which 
can be made certain by mathematical formula, and under 
the principle of law, as stated above, the appellee, United 
States Fidelity and Guaranty Company, upon its failure to 
pay after notice of the default of its principal was liable 
for interest at the legal rate for the full amount of its de¬ 
fault from May 28, 1937, even though the total liability 
should exceed the penalty of its principal’s undertaking. 

CONCLUSION. 

The appellee, United States Fidelity and Guaranty Com¬ 
pany, had notice of its principal’s default in May, 1937, and 
it then became and was its obligation to pay and by with¬ 
holding said payment when due it is liable in damages for 
interest at the legal rate from the date of said default. 

Therefore, it is respectfully submitted that the lower 
court committed error in denying that part of appellant’s 
motion which demanded interest against the appellee, 
United States Fidelity and Guaranty Company, from May 
28,1937, and its action should be reversed with instructions 
to include interest upon the judgment against the said ap¬ 
pellee from May 28,1937, with costs. 

Respectfully submitted, 

Richard E. Wellford, 

1427 Eye Street, N. W., 
Attorney for Appellant. 
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No. 9355. 


CHARLES L. CUNNINGHAM, Incompetent, by Tracy L. 
Jeffords, his Committee, Appellant, 

v. 

BETTY CUNNINGHAM and UNITED STATES FIDEL¬ 
ITY AND GUARANTY COMPANY, as Surety for 
Betty Cunningham, Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 
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Petition for Appointment of Committee 

1 Filed Dec 2, 1925 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 

Charles L. Cunningham, Lun. No. 11137. 

The petition of Betty Cunningham respectfully shows the 
Court: 

(1) That she is a citizen of the United States and a 
resident of Lexington, Kentucky. 

(2) That Charles L. Cunningham, Chief Pharmacists 
Mate, United States Navy, was admitted to St. Elizabeth’s 
Hospital by order of the Secretary of the Navy about 
March, 1925, and remains under treatment in that Hospital 
for mental disorder. 

(3) That to the best of your petitioner’s knowledge, in¬ 
formation and belief Elsie Cunningham, wife of the said 
Charles L. Cunningham, deserted him about two years ago, 
and so far as your petitioner can leam the said Charles 
L. Cunningham has no children. 

(4) That both of the parents of the said Charles L. Cun¬ 
ningham are dead, and that in addition to your petitioner, 
who is his only sister, he has two brothers, viz., Gamble 
Cunningham of Lexington, Kentucky, and Archibald W. 
Cunningham of Forgan, Saskatchewan, Canada. 

(5) That the said Charles L. Cunningham is entitled to 
Navy pay of approximately one hundred and thirty ($130) 
dollars per month and to War Risk Insurance, the amount 
of which is unknown to your petitioner, and is also believed 
to bp the owner or have an interest in two houses in Phila¬ 
delphia and one house in New York, the particulars of 
which are unknown to your petitioner. 

(6) That your petitioner is advised that in order that 
the estate of the said Charles L. Cunningham may be con¬ 
served and his property interest protected it is necessary 
that a Committee be appointed for him. 
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Wherefore, your petitioner asks: 

(1) That the Court direct the issuance of a writ de 
lunatico inquirendo as to the said Charles L. Cunningham. 


(2) That your petitioner be appointed as Committee of 
his person and estate under such bond or undertaking as 
the Court may deem proper. 


(3) And for such other and further relief as to the Court 
may seem meet. 


Betty Cunningham. 


2 I do solemnly swear that I have read the foregoing 

petition, by me subscribed, and know the contents 
thereof, and that the statements therein made on my 
personal knowledge are true, and the statements therein 
made on information and belief I believe to be true. 


Betty Cunningham. 
Distbict of Columbia, ss: % 

Subscribed and sworn to before me this 30th day of 
November, 1925. 

Clandia W. Pope, 

Notary Public. 

F. A. Penning 
Paul V. Rogers 

Attorneys for Petitioner. 

• *#>•****« 
Order Appointing Committee. 

Filed December 7, 1925 

4 Upon further consideration of the petition herein 

filed, and it appearing that Charles L. Cunningham 
was adjudged to be of unsound mind by this Court on 
December 4th, 1925, it is by the Court this 7th day of 
December, 1925, 

Ordered, That Betty Cunningham be, and is hereby, ap¬ 
pointed Committee of the person and estate of Charles L. 
Cunningham, upon her giving approved undertaking in the 
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sum of $2500.00, conditioned for the faithful discharge 
of her trust. 

Walter J. McCoy, 

Chief Justice. 

• ##>**•**• 
Undertaking of Committee. 

5 In the Supreme Court of the District of 

Columbia. 

Lunacy 11137. 

Charles L. Cunningham, lunatic. 

Know all Men by these Presents. That whereas the un¬ 
dersigned Betty Cunningham has been duly appointed, by 
decree of the Supreme Court of the District of Columbia 
made on the 4th day of December, 1925, in the above-entitled 
cause therein pending. Committee of the person and estate 
of Charles L. Cunningham, lunatic, and required thereby 
to give an undertaking, under seal, in the maximum amount 
of Twenty-five hundred dollars, fixed by the Court, condi¬ 
tioned as by law and said decree required: And whereas 
the condition of this undertaking is that the said Betty 
Cunningham shall well and truly perform her duties as 
such Committee and in all things obey such order and decree 
as the Court shall make in the premises: 

We, therefore, the undersigned, Betty Cunningham as 
principal, and U. S. Fidelity & Guaranty Co., of Baltimore, 
Md., as surety, appearing and submitting to the jurisdiction 
of the Court, hereby undertake for ourselves and each 
of us, one and each of our heirs, executors, administrators, 
successors, and assigns to abide by and perform the decree 
of the Court in the premises, and do further agree that 
upon default by the said principal in any of the conditions 
hereof, the damages, not exceeding the sum aforesaid, may 
be ascertained in such manner as the Court shall direct; 
that the Court may give judgment hereon in favor of any 
person thereby aggrieved against us for the damages 
suffered or sustained by such aggrieved party and that such 
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judgment may be rendered in said cause against all or any 
of us whose names are hereto signed: 

Betty Cunningham, 

TJ. S. Fidelity & Guaranty Co., 

By Helen A. Shapiro, 

Atty. in Fact. 

Approved this 7th day of December, 1925. 

Walter J. McCoy, 

Chief Justice, S. C., D. C. 

• #»>*##**• 

Filed Oct 18 1934 

6 Report of the Auditor. 

To the Supreme Court of the District of Columbia: 
The Auditor has examined, (under Equity Rule 59), the 
annual account of Betty Cunningham, as Committee of the 
person and estate of the above-named Charles L. Cunning¬ 
ham, filed herein on April 25, 1932, and reports thereon 
as follows: 

1. The Committee has not furnished sufficient data to 
enable the Auditor to submit a final report upon the said 
account. From the meager information furnished by the 
Committee and the records and papers in the case, the 
Auditor has prepared the following revised statement of 
the receipts and disbursements of said Committee during 
the accounting period: 

Dr: 

Balance brought forward from Au¬ 


ditor’s report, filed on April 8, 

1931 . $ 645.07 

Pay checks accounted for by the Com¬ 
mittee : 

34 at $73.30. 2,402.20 

Pay checks unaccounted for by the 
Committee: 

18 at $73.30. 1,319.40 


$4,456.67 
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7 Brought Forward. $4,456.67 

CR: 

Allowances recommended in Audi¬ 
tor’s report, filed on April 8,1931.. 204.96 

March 15, 1928, Chapman & Chap¬ 
man, expenses in re, Philadelphia 

property . 13.10 

January 22, 1931, premium on bond 
premium, (receipt submitted).... 19.41 

May 9, 1927, H. S. J. Sickel, legal 
services, (see paragraph 7 hereof.. 150.00 

Balance . 4,069.20 


$4,456.67 $4,456.67 

2. Among the items listed in said account of the Com¬ 
mittee, are the following: “Committee’s Expenses in look¬ 
ing after real estate, $150.00.” This item is not supported 
by vouchers, and the Auditor finds that no sufficient show¬ 
ing has been made to justify its allowance. 

3. It is recommended that the foregoing statement be 
approved by the Court, as a partial statement of the 
receipts and disbursements of said Committee. 

4. It will be noted that said statement shows a balance 
on hand of $4,069.20. 

5. On January 26, 1933, the Committee submitted to the 
Auditor an affidavit covering certain expenses incurred by 
her, in which she states, as follows: 

She says that in her report in 1926 an item of $350.00 
expenses incurred in going to Philadelphia for the 
purpose of establishing title to a certain house and lot 
was disallowed but later $175.00 was allowed as a 
credit. She says that her ward, Charles L. Cunning¬ 
ham, before any inquest was held, had contracted for a 
house and lot in the City of Philadelphia. That she 
had no deed or other papers conveying title and it was 
necessary for her to go to Philadelphia and there re¬ 
cover the property and to put same in repair so that 
it would yield an income. That she went to Phila¬ 
delphia and remained there for a period of one month 
in getting the title to said property established 
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8 and in getting credits which had been paid by 

her ward properly entered. Her railroad fare, 
hotel bills and other expenses were not less than 
$350.00, all of which she paid out of the funds belong¬ 
ing to her ward. She says that she should be allowed 
as a credit the balance of said item of $175.00. 

She says that in her report of May 9, 1927, an item 
of credit for payment to H. S. J. Sickel of $150.00 was 
disallowed. She says that her ward had contracted to 
purchase a house and lot in the City of Philadelphia 
and that in order to locate the property and to clear 
up the title it was necessary to employ an attorney 
and that she employed H. S. J. Sickel to abstract the 
title and to have the proper credits for payments made 
by her ward entered and that said attorney charged 
her a fee of $150.00, which she paid out of funds com¬ 
ing into her hands as such Committee and took receipt 
therefor and which receipt is filed with her report. 

She says that in her report of 1926 she included an 
item of $100.00 paid to Taylor Smith, Esq., an at¬ 
torney of the Lexington Bar. She says that she em¬ 
ployed said Smith to aid her in making a settlement 
with the Orient Building and Loan Association of 
Philadelphia. That it had filed a foreclosure pro¬ 
ceeding to enforce its lion on her ward’s property 
situated in Philadelphia and it was necessary for her 
to make answer or allow judgment to go by default. 
She says that said Smith represented her in said liti¬ 
gation and charged her $100.00 which she paid out of 
the funds in her hands as such committee and filed his 
receipt with her report and that she does not know 
why said item was not allowed as a credit. 

She further states that in making said settlement 
with the Orient Building and Loan Association that it 
became necessary to put the property in repair so that 
same would yield an income. That Chapman & Chap¬ 
man, Attorneys of Philadelphia, were engaged to rep¬ 
resent her in all of said matters. She says that in order 
to adjust said matters with the Orient Building and 
Loan Association and pay up the accrued taxes that it 
became necessary and that she sent to Chapman & 
Chapman, at various times, the aggregate sum of 
$513.10, which is shown by statement made by Chap¬ 
man & Chapman, and which is filed with her report. 
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She says that she sent to Chapman & Chapman by 
Western Union wire, at one time, the sura of $304.00, 
which is embraced in the item of $533.10. She filed the 
affidavit of Taylor Smith, Esq., and a copy of the West¬ 
ern Union telegram with her report in support of the 
item of $304.10. She says that the entire remittance to 
Chapman & Chapman of $513.10 was paid out of funds 
coming into her hands as such committee and that it 
was necessary to protect the property of her ward and 
that she should be allowed credit for said account. 

Affiant further states that she has paid to the 
United States Fidelity & Guaranty Company as premi¬ 
um on her bond the sum of $10.00 per year for three 
years, 1930, 1931 and 1932, amounting to $30.00, for 
which she has not had credit. She further states that 
Compensation Certificate No. 506,838 issued to her 
ward, Charles L. Cunningham, was misplaced or lost 
and it became necessary for her to have a duplicate 
made of said certificate and the United States Gov¬ 
ernment required bond of indemnity to issuing dupli¬ 
cate certificate which she gave with the Aetna Life 
Insurance Company as surety. That she paid the 
premium on said bond amounting to $19.41 out of the 
funds in her hands as such committee and is entitled 

to credit therefor. She files herewith and makes a 
9 part hereof the bond which she paid, marked Ex¬ 
hibit “A” for identification. 

Affiant says that she has never had an allowance for 
her services as such committee. That she has made not 
less than three trips to Philadelphia to look after her 
ward’s estate and his property, all of which were 
necessary to protect said property and the allowances 
which she has heretofore requested in her reports have 
been disallowed. She says that she is entitled to an 
allowance of not less than $350.00 for her services as 
such committee to be credited as an item of disburse¬ 
ment. She says that the foregoing items aggregate the 
sum of $1287.51, which is more than the balance which 
the Auditor has charged against her in the last audit 
made of her reports. She says that she is entitled to 
credit for said items which when entered will show 
that she is not chargeable with the balance contained 
in the last auditor’s report. 
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6. It appears that one-half of the item of $350.00 re¬ 
ferred to in said affidavit, was allowed by the Auditor in his 
report filed herein on xVpril 8,1931. The Auditor finds that 
the showing made by the Committee is insufficient to war¬ 
rant the allowance of the balance of said item. 

7. The item of $150.00 referred to in said affidavit was 
disallowed by the Auditor in his said report filed April 
8, 1931, But in view of the statements made in said affi¬ 
davit, and the vouchers heretofore filed, the Auditor now 
recommends that said item be allowed, as set forth in 
Paragraph 1 hereof. 

8. With respect to the item of $100.00, paid to Taylor 
Smith, Esq., referred to in said affidavit, it appears that 
this item was disallowed by the Auditor, in his said report, 
filed April 8, 1931, without prejudice to the Committee’s 
right to have said item thereafter allowed, upon proper 
showing. Upon consideration, the Auditor finds that the 
showing made in said affidavit in respect to said item, does 
not justify its allowance, and it has therefore been dis¬ 
allowed. 

9. As to the item of $513.10, referred to in said affidavit, 

it appears that $500.00 of this item was allowed by 
10 the Auditor, in his said report, filed April 8, 1931; 

and in view of the showing made in said affidavit, the 
Auditor now recommends the allowance of the balance of 
said item; namely $13.10. 

10. As to the item of $30.00, referred to in said affidavit— 
paid to the United States Fidelity and Guaranty Company 
as a premium on Committee’s bond, it appears that the 
Committee has filed vouchers showing the payment of only 
$19.41, of said item. The Auditor has, therefore, allowed 
only $19.41 of said item. 

11. As to the allowance of $350.00, requested by the said 
Betty Cunningham, as compensation for her services as 
Committee, the Auditor finds that, under the circumstances 
of the case, the Committee is not now entitled to such al¬ 
lowance. 
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12. The records in the case show that the ward is the 
owner of three parcels of real estate, one in Philadelphia, 
and two in the state of Kentucky; and while it appears 
that all of these parcels of real estate are improved, the 
Committee has failed to account for any rents or profits 
derived therefrom. 

13. It also appears that the Committee, in 1932, and 
again in 1933, failed to furnish to the Court the informa¬ 
tion required by Equity Rule 69; that she failed to set 
forth in her reports for said years, “fully and clearly” the 
nature of all assets held by her as such Committee, and 
also failed to state where the trust moneys or securities 
are deposited, and in what name. The Auditor, from time 
to time, has requested said Committee to comply with the 
provisions of said Equity Rule 69; but she has failed to do 
so, and the Auditor has been unable to file his reports under 

said Rule. 

11 14. The premises considered, the Auditor suggests 

that a Rule to Show Cause be issued against the said 
Betty Cunningham requiring her to show cause why she 
should not be removed as such Committee, for failure to 
comply with the provisions of said Equity Rule 69. 

15. The undertaking of the said Committee is in the 
penalty of $2,500.00. 

16. It appears that the last report of the Auditor herein, 
filed on April 8,1931, has not been acted upon by the Court. 

17. The Auditor makes a charge of $25.00, as a fee for 
examining and reporting on the said account. 

18. All records and papers in the case are herewith re¬ 
turned. 

Respectfully submitted, 

A. Leftwich Sinclair, 

Auditor . 

*##•#***#• 
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Filed May 28 1937 

13 Petition for Relief of Surety. 

To the Honorable the District Court of the United 
States for the District of Columbia, holding an Equity 
Court: 

The petition of the United States Fidelity and Guaranty 
Company respectfully represents to this Honorable Court: 

First: That your petitioner is a corporation organized 
under the laws of the State of Maryland and files this 
petition in its own right as hereinafter set forth. 

Second: That.on, to-wit, the 7th day of December, 1925, 
Betty Cunningham was appointed Committee of the person 
and estate of her brother, the above named Charles L. Cun¬ 
ningham, lunatic, and was directed to give bond in the 
sum of Twenty-five hundred dollars ($2,500.00) for the 
faithful performance of her trust; that at the special in¬ 
stance and request of the said Betty Cunningham your 
petitioner executed her said bond as surety, which was 
duly approved by the Court and filed with the Clerk of the 
Court, and is hereby referred to and prayed to be read 
and considered as part hereof; that prior to the execution 
of said bond, said Betty Cunningham signed an application 
in writing for the same, in and by the terms of which she 
agreed to pay an annual premium charge, and also coven¬ 
anted and agreed to indemnity and save harmless 

14 your petitioner from any loss, cost, damage or ex¬ 
penses, including counsel fees which it might sustain 

or incur in consequence or by reason of its suretyship; 
that said agreement is now in full force and effect. 

Third: Petitioner further represents that, pursuant to 
Equity Buie 69 of this Court, this cause has for some time, 
to-wit, one (1) year, been pending before the Auditor of this 
Court for the purpose of stating the account of said Betty 
Cunningham, Committee as aforesaid; in his last report 
filed herein, the Auditor of this Court found, reported, and 
made recommendations in the premises as follows: 
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“13. It also appears that the Committee, in 1932, 
and again in 1933, failed to furnish to the Court the 
information required by Equity Rule 69; that she 
failed to set forth in her reports for said years, 
‘fully and clearly’ the nature of all assets held by her 
as such Committee, and also failed to state where the 
trust moneys or securities are deposited, and in what 
name . The Auditor, from time to time, lias requested 
said Committee to comply with the provisions of said 
Equity Rule 69; but she lias failed to do so, and the 
Auditor has been unable to tile his reports under said 
Rule. 

14. The premises considered, the Auditor suggests 
that a Rule to Show Cause be issued against the said 
Betty Cunningham requiring her to show cause why 
she should not be removed a? such Committee, for 
failure to complv with the provisions of said Equity 
Rule 69.” 

The report of said Auditor filed herein is hereby referred to 
and prayed to be read and considered as part hereof to the 
same extent as if fully set forth herein. That said default, 
as found by said Auditor, has been called to the attention 
of your petitioner, and it has made every effort possible, 
by numerous personal calls and correspondence, to induce 
its said principal, said Betty Cunningham, to render a full 
accounting of her trust, but she has steadfastly refused 
so to do, and she has likewise failed and refused to turn 
over to your petitioner any data or vouchers sufficient to 
enable it to file such accounting; that said Betty Cunning¬ 
ham’s last known address was Box 666, Lexington, Ken¬ 
tucky. Your petitioner is informed and believes, and there¬ 
fore states that the only asset in the District of Columbia 
to which said lunatic’s estate is entitled consists of monthly 
payments of Seventy three and 30/100 Dollars ($73.30) 
being made by the Navy Department to said Betty 
15 Cunningham, Committee as aforesaid of said Charles 
L. Cunningham, lunatic, and representing said luna¬ 
tic’s retired pay. 

That by reason of the matters hereinbefore stated your 
petitioner represents itself to be in danger of suffering 
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from its suretyship and is advised that it is entitled to have 
this Court require said Betty Cunningham, Committee 
as aforesaid, to give counter-security, or to give a new bond 
as if none had previously been given by her, and on her 
failure so to do, to remove her from her trust and appoint 
a new Committee in her place. 

That in view of the failure of said Betty Cunningham to 
comply with the rules of this Honorable Court, and her 
failure and refusal to file any sort of account or vouchers 
representing allowable disbursements, your petitioner ap¬ 
prehends itself to be in additional serious danger of loss 
unless the officer or officers in charge of such monthly 
payments are forthwith restrained and enjoined from 
making further monthly payments to said Betty Cunning¬ 
ham until she shall have fully accounted for the assets of 
said lunatic’s estate, and shall have given counter-security 
or a new r bond. 

Wherefore, the Premises Considered, Your Petitioner 
Prays: 

1. That a rule may be issued out of and under the seal 
of this Honorable Court, directed to said Betty Cunning¬ 
ham, and requiring her to show cause on or before a cer¬ 
tain day to be therein named why she should not be re¬ 
quired to give counter-security, or to give a new bond 
in the same manner as if none had been previously given 
by her, and on her failure so to do, to show cause why 
she should not be removed and required to surrender and 
deliver up all of the trust property to such person as the 
Court may appoint in her place. 

2. That said Rule be also directed to the proper officers 
of the Government, and particularly of the Navy Depart¬ 
ment, requiring them to show cause, on or before a certain 
day to be therein named, why they should not be re¬ 
strained and enjoined from making further monthly 

16 payments to said Betty Cunningham, as Committee 
aforesaid, or otherwise, on account of the retired 
pay due and/or accrued to said lunatic, Charles L. Cun- 
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ningham, until the further order of this Court. And your 
petitioner further prays that said Rule provide that service 
of it upon said Government or Navy officials shall operate, 
from the time of such service, to restrain and enjoin them 
from making further monthly payments to said Betty Cun¬ 
ningham, Committee of Charles L. Cunningham, as afore¬ 
said. 

3. That said Betty Cunningham may be required to file a 
full and complete account of her administration of said 
lunatic’s estate, supported by necessary vouchers. 

4. That all necessary references incident to the state¬ 
ment of such account be made by the Court at the proper 
time. 

5. And for such other and further relief as the nature 
and circumstances of the case may require, and to this 
Honorable Court shall seem just and proper. 

United States Fidelity and 
Guaranty Company, 

By Lee H. Bowen, 

Petitioner. 

Brandenburg & Brandenburg 
By J. Richard Earle, 

Attorneys for Petitioner, 

719 15th Street, N. W. 

Washington, D. C. 

17 District of Columbia, ss: 

Lee H. Bowen upon oath deposes and says that he 
is Manager of the Washington Office and agent of the 
United States Fidelity and Guaranty Company, on whose 
behalf and by whose authority he signed the foregoing and 
annexed petition; that he has read said petition and knows 
the contents thereof; that the facts therein stated of his 
personal knowledge are true, and those stated upon in¬ 
formation and belief he believes to be true. 


Lee H. Bowen. 
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Subscribed and sworn to before me this 28th day of May, 
A. D., 1937. 


Zoe M. Shea, 
Notary Public , D. C. 


##*•****## 

Filed May 28 1937 

18 Rule to Show Cause. 

Upon consideration of the petition of the United States 
Fidelity & Guaranty Company, filed herein on the 28th 
day of May, 1937, it is by the Court this 28th day of 
May, 1937, 

Adjudged, Ordered and Decreed, that Betty Cunning¬ 
ham, committee of the estate of Charles L. Cunningham, 
lunatic, show cause on or before Thursday, June 10, 1937, 
at 10 o’clock A. M., why she should not be required to give 
counter-security, or to give a new bond in the same manner 
as if none had previously been given by her, and on her 
failure so to do, that she show cause why she should not 
be removed and required to surrender and deliver up all 
of the trust property to such person as the Court may 
appoint in her place provided that a copy of said petition 
and of this order be served upon her in the manner herein¬ 
after set forth, within five (5) days after date hereof. 


It is Further Ordered, Adjudged and Decreed that a 
copy of said petition and of this Order be served upon said 
Betty Cunningham by sending same to her, by registered 
mail, addressed to her at her last known place of resi¬ 
dence, namely, Box 666, Lexington, Kentucky, and that 
said service be proved by the affidavit of the person so 
mailing same in compliance herewith, and that said serv¬ 
ice shall be effective and in full compliance herewith upon 
the date of such mailing. 

And it is Further Ordered, Adjudged and Decreed, that 
in the event that said Betty Cunningham shall fail to 
19 show cause as hereinbefore required, this cause shall 
be proceeded with as in case of default. 
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It is Further Ordered, Adjudged and Decreed that 
Henry Morgenthau, Jr., Secretary of the Treasury of the 
United States, William A. Julian, Treasurer of the United 
States, and Eear Admiral Charles Conard, Paymaster 
General of the United States Navy, be and they are hereby 
required to show cause on or before Thursday, June 3, at 
10 o’clock A. M., why they should not be restrained and 
enjoined from making further monthly payments to said 
Betty Cunningham, committee as aforesaid, or otherwise, 
on account of the retired pay accruing and due to said 
lunatic, Charles L. Cunningham, until the further order of 
this Court, provided that a copy of said petition and of this 
Order be served upon them at least two (2) days before 
the return date hereof. 

By the Court: 

Joseph Cox, 

Justice . 

***•*##**# 

Filed Jun 3 1937 

20 Order Continuing Rule to Show Cause. 

On motion of the attorneys for Henry Morgenthau, Jr., 
Secretary of the Treasury of the United States, William A. 
Julian, Treasurer of the United States, and Rear Admiral 
Charles Conard, Paymaster General of the United States 
Navy, consented to by counsel for Petitioner, it is by the 
Court this 3rd day of June, 1937, 

Ordered that the Rule to Show Cause issued against the 
above named, be, and the same is hereby continued to June 
10, 1937, at 10 o’clock A. M. 

James M. Proctor, 

Consented to: Justice . 

Brandenburg & Brandenburg 

By J. Richard Earle, 

Attorneys for Petitioner. 

*###»#***# 
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Filed Jun 9 1937 

21 Order Continuing Rule to Show Cause. 

On motion of the attorneys for Henry Morgenthau, Jr., 
Secretary of the Treasury of the United States, William A. 
Julian, Treasurer of the United States, and Rear Admiral 
Charles Conard, Paymaster General of the United States 
Navy, consented to by counsel for petitioner, it is by the 
Court this 9th day of June, 1937, 

Ordered that the rule to show cause issued against the 
above-named be the same is hereby continued to June 28, 
1937, at 10 o’clock A. M. 

James M. Proctor, 

Consented to: Justice. 

Brandenburg & Brandenburg 

By J. Richard Earle, 

Attorneys for Petitioner. 

* * *> #*##*# 

Filed Jun 10 1937 

22 Order Continuing Rule. 

Upon motion of Betty Cunningham, by her attorney, 
Thomas Ellis Lodge, for a continuance of the rule to show 
cause, and it appearing that there is no objection to same, 
it is by the Court this 10th day of June, 1937, 

Ordered that the rule to show cause issued herein against 
Betty Cunningham be and the same is hereby continued 
to June 24th, 1937, at ten o’clock a. m. 

By the Court: 

Jennings Bailey, 

No objection: Justice. 

Brandenburg & Brandenburg 

By J. Richard Earle, 

Attorneys for United States Fidelity 
& Guaranty Company. 

*###»##### 
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Filed Jun 24 1937 

23 Order Continuing Rule to Show Cause. 

On motion of the attorneys for Henry Morgenthau, Jr., 
Secretary of the Treasury of the United States, William A. 
Julian, Treasurer of the United States, and Rear Admiral 
Charles Conard, Paymaster General of the United States 
Navy, consented to by counsel for petitioner, it is by the 
Court this 24th day of June, 1937, 

Ordered that the rule to show cause issued against the 
above-named respondents be and the same is hereby con¬ 
tinued to August 31st, 1937, at ten o’clock A. M. 

By the Court: 

James M. Proctor, 

We Consent. Justice. 

Brandenburg & Brandenburg 

By J. Richard Earle, 

Attorneys for United States Fidelity 
and Guaranty Company. 

**##>*#### 

Filed Jun 24 1937 

24 Order Extending Time to Answer. 

Upon motion of Betty Cunningham, by her attorney, 
Thomas Ellis Lodge, for an extension of the time within 
which to answer the rule issued herein, and it appearing 
hereunder that there is no objection to same, it is by the 
Court this 24th day of June, A. D., 1937, 

Ordered that the time within which said respondent, 
Betty Cunningham, shall answer said rule be and the same 
is hereby extended to August 31, 1937, at ten o ’clock A. M. 

By the Court: 

James M. Proctor, 

No objection. Justice. 

Brandenburg & Brandenburg 
By J. Richard Earle, 

Attorneys for United States Fidelity 
and Guaranty Company. 

*#*#•#*#*# 
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Filed Aug 25 1937 

25 Order Extending Time to Answer. 

Upon motion of Betty Cunningham, by her attorney, 
Thomas Ellis Lodge, for an extension of the time within 
which to answer the rule issued herein, and it appearing 
hereunder that there is no objection to same, it is by the 
Court this 25th day of August, A. D., 1937, 

Ordered that the time within which said respondent, 
Betty Cunningham, shall answer said rule be and the same 
is hereby extended to October 15,1937, at ten o’clock A. M. 

By the Court: 

F. Dickenson Lefts. 

No objection. Justice. 

Brandenburg & Brandenburg 
By Vivian V. H. Webster 

Attorneys for United States Fidelity 
and Guaranty Company. 

**##»##*#* 

Filed Feb 4 1943 

26 Memorandum with Respect to Delinquent Fiduciary 

Under Section (e) of Local Rule 22. 

In Re: Charles L. Cunningham, Incompetent. 
Lunacv No. 11137. 

Betty Cunningham, Committee of Charles L. Cunning¬ 
ham qualified on Dec. 7, 1925, and his report and account 
under Rule 22, therefore, was due not later than Jan. 7, 
1943. 

Advance notice, and blanks, were mailed the Fiduciary, 
but no report and account have been filed to date. 

Charles E. Stewart, Clerk 
By Barbara Kindall, 

Deputy Clerk. 

Let the notice of summary hearing issue, returnable 
March 2, 1943, at 10:00 o’clock A. M. 

Proctor, Justice. 

********* 
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Filed Feb 4 1943 

27 Notice of Summary Hearing Under Rule 22. 

To Betty Cunningham, Committee 
P. 0. Box 717, 

Lexington, Ky. 

The records of this Court indicate that the account and 
report required by Local Civil Rule 22 have not been filed 
by you. 

Section (e) of Rule 22 provides: 

“Failure to Account and Report-. Removal of Fidu¬ 
ciary. If an account and report is not filed within the 
prescribed time the clerk shall promptly report the 
fact to the court, who upon a summary hearing shall 
remove the fiduciary and appoint a successor, unless 
for good cause shown the failure is deemed excusable. 
The court may also take further summary action to 
compel prompt filing of the account or report. The 
clerk will not file an account or report after the date 
to file the same has expired unless by order of court.” 

You are hereby notified that your delinquency will be 
called to the attention of the Motions Court at 10 o’clock 
a. m, on March 2, 1943, at which time the court will hold a 
summary hearing on the question of your removal for 
failure to obey the rule. 

At that time the court will hear any explanation you may 
desire to make. 

Charles E. Stewart, Clerk 
By Barbara Kendall, 

Deputy Clerk. 

tt****##*** 

Filed Mar 12 1943 

28 Order Removing Committee and Appointing 

Guardian Ad Litem. 

It appearing to the Court that Betty Cunningham, here¬ 
tofore appointed Committee herein, has failed to file an 
account and report as required by Local Civil Rule 22, and 
a summary hearing having been held, of which said Com- 
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mittee was given due notice, and said Committee having 
failed to appear, it is, by the Court, this 12th day of March, 
1943, 

Ordered that Betty Cunningham be and is hereby re¬ 
moved as Committee and directed to file a final account 
forthwith, the undertaking heretofore filed being expressly 
continued in full force and effect until approval of said ac¬ 
count and further order of this Court; and 

It is Further Ordered that consideration of this cause 
be and is hereby continued until the 6th day of April, 1943, 
at 10:00 A. M., at which time a successor Committee for 
said lunatic will be appointed; and, it appearing to the 
Court that there are no known relatives residing within the 
District of Columbia, Richard E. Wellford be and hereby is 
appointed Guardian ad Litem of said lunatic in the pro¬ 
ceedings for appointment of said Committee. 

James M. Proctor, 

Justice. 

*##*•##**# 

Filed Apr 6 1943 

29 Order Extending Time for Appointment of 

Successor Committee. 

Upon consideration of the oral report of the Guardian 
Ad Litem that the removed committee, Betty Cunningham, 
has been ill and she and her counsel both desire to be 
present at the hearing for the appointment of a successor 
committee, and it further appearing that no further funds 
will be paid to the said Betty Cunningham, it is this 6th 
day of April, 1943, 

Ordered that the hearing on the appointment of a suc¬ 
cessor committee set for the 6th day of April, 1943, be and 
the same is hereby continued to the 15th day of April, 1943. 

James M. Proctor, 

Justice. 

• ••#!***** 
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Filed Apr 15 1943 

30 Report of Guardian Ad Litem. 

Richard E. Wellford, Guardian ad Litem in the above 
action, appointed on the 12th day of March, 1943, reports 
to the Court as follows: 

1. That on the 4th day of February, 1943 the Clerk re¬ 
ported to the Court that Betty Cunningham, Committee 
for the above named lunatic, had not filed her report nor 
accounted for the funds coming into her hands as Com¬ 
mittee, as is required by the rules of Court. That on the 
same day a notice was sent to the said Committee informing 
her of the date of a summary hearing for her removal. 

2. On the 12th day of March, 1943, the Court by its order 
after hearing removed the said Betty Cunningham, as 
Committee, and directed that she file herein her final ac¬ 
count, forthwith. By the same order the Court appointed 
Richard E. Wellford as Guardian ad Litem for the said 
Lunatic in the proceedings for the appointment of a suc¬ 
cessor Committee, and set the action down for hearing on 
said appointment to the 6th day of April, 1943. 

3. The Guardian ad Litem made an examination of the 
records and files in this action, wrote to the former Com¬ 
mittee and all known persons who might give some infor¬ 
mation in regard to the case, and notified the Navy De¬ 
partment and the Veterans Bureau to make no further 
payments to the former Committee. He received a letter 
from the former Committee stating that she had been ill, 
and requesting a continuance of the date set for hearing. 
He also received a letter from her counsel requesting a 

continuance. 

31 The Guardian ad Litem on the 6th day of April, 
1943, made an oral report to the Court on the case, 

and as it appeared to the Court that no further funds would 
be received by the former Committee, the requests of her 
and her counsel for a continuance were granted, and the 
matter set down for hearing on the 15th day of April, 1943, 
in order to give these parties an opportunity to be present 
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if they so desired, at the hearing for the appointment of a 
successor Committee. 

The Guardian ad Litem immediately by mail notified the 
said Betty Cunningham and her counsel of the hearing on 
April 15,1943, sending them a copy of the order. 

4. Betty Cunningham was appointed Committee for 
Charles Cunningham, Lunatic, on the 7th day of December, 
1925, and upon the same day posted a bond in the form of 
an undertaking in the penal sum of Twenty-five Hundred 
Dollars ($2500.00). 

That the said Lunatic was entitled to retired pay or pen¬ 
sion from the Navy Department of Seventy-three Dollars 
and thirty cents ($73.30) per month, which amount was col¬ 
lected by said Committee to April 30, 1937, or a total of 
Nine Thousand Eight Hundred Seventy-two Dollars and 
thirteen cents ($9,872.13); when, due to a petition filed by 
the bonding Company to be relieved of its obligation pay¬ 
ments to the former Committee were stopped. Said peti¬ 
tion by the bonding Company was never brought to hear¬ 
ing, but the Navy Department has since said date re¬ 
fused to make further payments to said Committee. 

5. The said Committee had in her possession an Adjusted 
Service Certificate of the face value of Fifteen Hundred 
Fifty-three Dollars ($1553.00). That without authority 
from this Court, the said Committee on the 11th day of 
January, 1932, applied for and received from the Veterans 
Bureau, a loan upon said Certificate, in the amount of Seven 
Hundred Seventy-six Dollars and fifty cents ($776.50), 

which loan carries interest at the rate of 4 l /o%. 

32 6. That according to a report filed by the said Com¬ 

mittee on April 21, 1936, she had control of certain 
real estate located in Pennsylvania and Kentucky and 
claimed an equity therein for said Lunatic of about Forty- 
one Hundred Dollars ($4100.00). The Guardian ad Litem 
to the present time has been unable to obtain any definite 
information in regard to this asset. 

7. The record discloses that no account of the said Com¬ 
mittee has ever been approved by the Court, although the 
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said Committee has received since her appointment in 1925, 
over Ten Thousand Dollars ($10,000.00) in cash. That her 
bond in this case is Twentv-five Hundred Dollars 
($2500.00). 

8. The authorities at St. Elizabeth’s Hospital where the 
Lunatic is confined, report that no provision has been made 
for the benefit of said Lunatic from his estate since the 
year 1929. 

9. The Guardian ad Litem recommends, that the Court at 
the hearing to be held on April 15, 1943, appoint a succes¬ 
sor Committee for the aforesaid Lunatic, in order that im¬ 
mediate action may be taken to recover and preserve the 
assets rightfully belonging to this estate. 

10. It is also recommended that this action be referred 
to the Auditor of this Court, with direction that he promptly 
state the account of the removed Committee from the time 
of her appointment to the present date. That the matter of 
this reference be given precedence in the Auditor’s office in 
order that prompt action may be taken by the successor 
Committee for the recovery of the assets rightfully belong¬ 
ing to said Lunatic. 

Respectfully submitted, 

Richard E. Wellford, 

Guardian ad Litem. 

####»###*# 

Filed Apr 15 1943 

33 Order Appointing Successor Committee and Refer¬ 
ence to Auditor to State Removed Committee’s 
Account. 

This action came on for hearing upon an order of this 
Court, dated March 12, 1943, removing Betty Cunningham 
as Committee; appointing Richard E. Wellford as Guardian 
ad Litem for the Lunatic in this proceeding and setting the 
matter down for hearing for the appointment of a succes¬ 
sor Committee. Upon consideration of the report of the 
Guardian ad Litem, filed herein, it is this 15th day of 
April, 1943 
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Ordered that Simon Golibart, Esq., be and he is hereby 
appointed as Committee of the estate of Charles L. Cun¬ 
ningham, Lunatic, provided he shall first enter into an 
undertaking, with surety to be approved by the Court, in 
the penal sum of $6,000.00, for the faithful performance of 
the trust in him reposed. It is further 

Ordered, that this action be and the same is hereby re¬ 
ferred to the Auditor of this Court, who is hereby directed 
to promptly state the final account of Betty Cunningham, 
the removed Committee, from the date of her appointment 
to the present time. It is further 

Ordered that the undertaking of the said Betty Cunning¬ 
ham, removed Committee, shall remain in full force and 
effect until the filing and approval of her final account, and 
thereafter until released by order of this Court. It is 
further ordered that Richard E. Wellford, Esq., be and he is 
appointed attorney for the Committee. 

By the Court: 

James M. Proctor, 

Justice. 

34 MEMORANDA. 

April 15, 1943 

Undertaking of Simon Golibart, Successor Committee, 
for $6000.00 with Standard Accident Insurance Co., surety, 
filed. 


March 9,1944 

Petition announcing death of Simon R. Golibart and for 
appointment of Successor Committee, filed. 

*«■##•*#*** 


i 


26 


35 Petition for Appointment of Successor 

Committee. 

The petition of Earl G. Hendrick respectfully represents 
to this Honorable Court: 

1. That petitioner files this petition as National Service 
Officer of the Disabled American Veterans and as next 
friend of Charles L. Cunningham, a disabled veteran of 
World War I, who is now and for some time past has been 
a patient at St. Elizabeth’s Hospital. 

2. That Simon R. Golibart was appointed committee 
of the said veteran by order of court filed herein on the 15th 
day of April, 1943, as successor committee to Betty Cun¬ 
ningham, who was removed from office for cause. The 
matter is now pending before the Auditor of this Honorable 
Court upon reference to said Auditor to state a final 
account of said Betty Cunningham from the date of her 
appointment to the date of her removal as committee. 

3. That the said Simon R. Golibart died on the 16th day 
of December, 1943, and petitioner has been informed and 
believes it will be necessary that a committee in succession 
should be now appointed to protect the interests of the said 
veteran. A photostatic copy of the certificate of said Goli¬ 
bart’s death is attached hereto. 

4. That the Auditor of this Court has not as yet filed 
his report, nor stated the account of the removed committee 
Betty Cunningham. That the said Simon Golibart since 
his appointment as committee has received about $3600.00, 
for which an accounting should be had. That the said Goli¬ 
bart’s undertaking is in the sum of $6000.00. 
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36 Certificate of Death. 

\l943 Dec. 17, A.M. 10:23. 
yensus Tract No. H P. 

Class No. 093d \ No. of Record 442180 

District of Columbia Health Department, Bureau of 

r ital Statistics. 

/ 

1. Place of Death \ 

(a) Street address\.. .On Bus, Ttfnley Circle. 

(b) Name of hospital or institution. 

(c) Length of stay in Hospital or Institution. 

(d) In District of C$lumbi|L. 

2. Usual Residence of Deceased 

(a) State_Md. \ / County. 

(c) City or town... .Westmoreland Hills. 

(d) Street address. Westwood Drive. 

(e) If foreign born,liowong in U. S. A.?. 

3. (a) Full Name (Prfnt). .\. Simon R. Golibart, Jr. 

(b) Social Security No. 

(c) If Veteran, JName W4r. 

Sex.... Male \ Color or Race.... White 

Single, Married, Wido\er, Divorced.... Married 

6. Name of Husband or Wife. 

7. Birth Date of Deceased_Jiiie 15,1888. 

8. (Age) year/ .. .55 years. If l^s than day, hours, min. 

9. Birthplace/.. .Richmond, Va. 

10. Usual Occupation_Lawyer. ^ 

11. Industry/or Business.A. 

12. Name (Print)_Simon R. Golibart, Sr. 

13. Birthplace_Baltimore, Md. 

14. Maiden Name (Print)-Stella O’Brien. 

15. Birthplace_Augusta, Ga. 

16. (a) Informant_Paul Golibart. 

(b) Address... .1731 N. H. Ave., N. W. 

(c) Relation of Informant to Decedent_Brother. 
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17. (a) Place of Burial, Cremation, or Removal_Mt. 

Olivet Cemetery (b) Date_Dec. 18, 1943. 

18. (a) The S. H. Hines Co. 

(b) Address... .2901 14th St., N. W. 

Medical Certification. 

20. Date of Death... .December 16, 1943. 

At . 

(State exact time of death) 

21. I hereby Certify that I attended the deceased from 

. 19.... to. 19.... That I last saw 

h.... alive on. 19.... and that death occurred 

on the date and hour stated above. 

Immediate cause of death. 

Due to. x, ... 

Due to. % .;. 

Other conditions A. i . 

3 . * 

(Include report of pregnancy within :$ months of death) 

Operation .7-.... 

Name.^.. I _Date. 

Major findings.\./. 

Autopsy findings .1../.. 

22. If death was due to external cause's, fill in the following: 

(a) Accident, suicide, or homicide (Specify). 

(b) Date of occurrence..:-,../. 

(c) Where did injury occur . 

(.r\ty or town (County) (State) 

(d) Did injury occur in or about home, in industrial 

place, or public place ?./..... v. 

(Specify type of place) 

(e) Means of injury.y. 

23. Signature.. J .M. D. 

Address .... 

f N 

1763 Washington, D. C., Feb. 21,1944 

The foregoing is a true/and correct copy of a certificate 
of death on file with the Health Department of the District 
of Columbia, and duly/ recorded in the records of said 
Department. 

J. B. Irvine, 

Chief, Bureau of Vital Statistics. 
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George C. Ruhland, M. D., 

Health Officer, District of Columbia. 

37 5. That the court by its order had appointed Rich¬ 

ard E. Wellford as attorney for the committee Goli- 
bart, who is at the present time prosecuting the claim 
against the removed committee Cunningham, and the Bond¬ 
ing Company for recovery of funds belonging to Lunatic’s 
estate, 

Wherefore, the premises considered petitioner prays: 

1. That the Court appoint a committee in this action for 
the above named lunatic to succeed Simon R. Golibart, de¬ 
ceased. 

2. That this action be referred to the Auditor of this 
Court to state the account of Simon R. Golibart, deceased. 

3. That the undertakings of the said Betty Cunningham, 
removed committee and Simon R. Golibart, deceased com¬ 
mittee, shall remain in full force and effect until the filing 
and approval of their final accounts, and thereafter until 
released by order of this Court. 

4. That the Court reaffirm the appointment of Richard 
E. Wellford as attorney for the newly appointed committee. 

5. For such other and further relief as to the Court may 
seem proper. 

Earl G. Hendrick, 
National Service Officer 
Disabled American Veterans 

I do solemnly swear that I have read the foregoing petition 
and know the contents thereof; that the statements made 
therein upon information and belief I believe to be true 
and those made therein as to my own personal knowledge 
are true. 


Earl G. Hendrick, 


District of Columbia, $s: 

Subscribed and sworn to before me this 1st day of March, 
1944. 

Howard W. Wolrub, 

Notary Public. 

#**•«*•**» 

Filed Mar 9 1944 

38 Order Appointing Committee. 

Upon consideration of the petition of Earl G. Hendrick 
filed herein on the 9th day of March, 1944, for the appoint¬ 
ment of a committee, and it appearing that Simon R. Goli- 
bart, former committee, died on the 16th day of December, 
1943, it is by the court this 9th day of March, 1944, 

Adjudged, Ordered and Decreed, That Tracy L. Jeffords 
be, and he hereby is, appointed committee of Charles L. 
Cunningham, upon filing herein an undertaking in the penal 
sum of Five thousand ($5000.00) Dollars conditioned upon 
the faithful performance of the duties hereby imposed. 

Further Ordered, That the undertakings of Betty Cun¬ 
ningham, removed committee, and Simon R. Golibart, de¬ 
ceased committee, shall remain in full force and effect until 
filing and approval of their final accounts, and thereafter 
until released by order of this court. 

Further Ordered, that this action be and same is hereby 
referred to the Auditor of this court, and he is hereby di¬ 
rected to state the final account of Simon R. Golibart, de¬ 
ceased, as committee, with such recommendation as he 
may deem proper for allowance of commissions for the 
services of said Golibart. 

Further Ordered, that Richard E. Wellford heretofore 
appointed as attorney for Simon R. Golibart, deceased com¬ 
mittee, continue as counsel for the committee appointed by 
this order. 

J. Allen Goldsbobough, 

Justice. 
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39 Memorandum. 

March 13, 1944 

Undertaking of Tracy L. Jeffords ($5000.00), with Stand¬ 
ard Accident Insurance Co., surety, approved and filed. 

ft***#**## 

40 Order Approving Report of Auditor. 

On consideration of the report of the Auditor of this 
Court filed herein on the 27th day of June, 1945, and no ex¬ 
ception having been filed thereto, it is this 11th day of July, 
1945, 

Ordered, that the said report of the Auditor and the Ac¬ 
count of Ruth R. Golibart, executrix of the estate of Simon 
R. Golibart, deceased, covered thereby, be and the same 
hereby are approved, and Tracy L. Jeffords, successor Com¬ 
mittee is hereby allowed and given credit for the following 
items: 

5 per cent of $670.25, the amount 
disbursed, as shown in para¬ 
graph 3 . $ 33.51 

3 per cent, of $2,943.80, the amount 
disbursed and turned over to the 
successor Committee. 88.31 

Total Commission . $121.82 

Said commission payable as follows: 


To John D. Sadler, Esq., attor¬ 
ney’s fee .. $ 35.00 

Balance to estate of deceased Com¬ 
mittee . 86.82 

Auditor’s fee: 

For his services in auditing and 
reporting on said account and 
under the order of reference.. 25.00 


$146.82 

Daniel W. O’Donoghue, 

Justice. 

#••###*### 
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Filed Dec 27 1945 

41 Report of Fred J. Eden, Auditor, Under 
Order of Reference Dated April 15, 1943. 

To the Honorable District Court of the United States 
for the District of Columbia: 

For report under the above-mentioned order of refer¬ 
ence, the present Auditor, Fred J. Eden, respectfully states 
as follows: 

1. By the Court’s order of December 7, 1925, Betty Cun¬ 
ningham w r as appointed committee of the person and estate 
of her brother, the above-named Charles L. Cunningham. 
As the result of summary proceedings under Rule 22, an 
order was entered herein on March 12, 1943, removing said 
committee, and directing her to file her final account 
forthwith. 

Later, on April 15, 1943, another order was entered ap¬ 
pointing Simon Golibart (since deceased) as committee of 
the patient’s estate, and referring the cause to the Auditor 
to “state the final account of Betty Cunningham, the re¬ 
moved Committee, from the date of her appointment to the 
present time.” 

2. In pursuance of the above-mentioned order, the former 
Auditor, Honorable A. Leftwich Sinclair, conducted six 
hearings touching the subject-matter of the reference. The 
proceedings were stenographicallv reported, and a tran¬ 
script thereof, together with all exhibits submitted, are be¬ 
ing filed herewith. 

3. From the time of her appointment until her removal, 
said Betty Cunningham not only trifled with the Court and 

failed to perform the simple and ordinary duties and 

42 obligations incident to the trust reposed in her, but 
she used a large amount of the patient’s funds for 

clearly unlawful purposes. 

In the beginning, the patient’s assets consisted of the fol¬ 
lowing: (1), the right to receive $73.30 per month dis¬ 
ability pay from the Navy Department; (2), an adjusted 
service certificate in the amount of $1,553.00; and (3), a 
house and lot in Philadelphia, Pennsylvania, known as 4925 
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North Boudinot Street, which he had purchased or con¬ 
tracted to purchase. 

4. As shown in the account hereinafter stated, the com¬ 
mittee, Betty Cunningham, collected all of the patient’s dis¬ 
ability pay for the months of December, 1925 through April, 
1937, when, as the result of proceedings instituted by her 
surety, the Navy Department suspended payments to her. 
She collected some rent money from the Philadelphia prop¬ 
erty. And, so far as can be determined from the records 
herein, she unlawfully obtained a loan of $776.50 from the 
Veterans Administration upon the patient’s adjusted serv¬ 
ice certificate. 

5(a). At the hearing, evidence was adduced showing the 
collections to be charged to the removed committee. On 
the other hand, a determination of what became of the 
funds collected must be based upon information obtainable 
from two sources, viz., the testimony given by said Betty 
Cunningham at the hearings, and the records made in the 
case up to about October 18,1934 (when an Auditor’s report 
was filed). 

(b) . The testimony of Betty Cunningham was just about 
as vague as it possibly could be—evidencing a definite lack 
of understanding on her part with respect to her duties in 
the premises, and very little or no inclination or disposition 
to know any better. She has not tendered anything in the 
way of an accounting for her receipts and disbursements 
since 1934, except a clearly incomplete and inadequate pre¬ 
tended account filed April 21, 1936. She professes to be 
without knowledge of the expenditures made by her, or most 
of them, at least. She says she had records, but that they 

were lost by one of her attorneys in Kentucky. From 
43 all the evidence, the inference must be drawn that 
she did not keep any worthwhile records of her ex¬ 
penditures after 1934 other than perhaps some cancelled 
checks and receipted bills for unauthorized disbursements. 

(c) According to her own testimony, the Auditor finds, as 
follows: Betty Cunningham received and collected the pro¬ 
ceeds of all the checks from the Navy Department for the 
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months of December, 1925 through April, 1937, for as she 
states, “There was no loss on them” (Tr. 29, 30). What 
checks she did not deposit, she presumes she “just cashed” 
(Tr. 49). She doesn’t have the “faintest idea” where the 
bank was located in which she made deposits in Washing¬ 
ton (Tr. 35). All the money has been spent by her (Tr. 38). 
She used some of the funds, estimated at about $35.00 per 
month, to take care of another brother, M. Gamble Cunning¬ 
ham; she did whatever was necessary for him (Tr. 37, 52). 
She estimates that she spent about $40.00 per month of the 
funds in this case for her own personal uses (Tr. 52, 58, 59). 
She bought a lot in Lexington, Kentucky and put all her 
money in the building (Tr. 41), and this included some 
money belonging to the patient in this case. The property 
was entirely lost as the result of legal proceedings. She 
also paid off some notes in connection with some vacant 
pieces of land in Lexington, Kentucky (Tr. 43, 60). The 
rent money from the Philadelphia property was put in a 
Philadelphia bank (Tr. 40). 

(d) As to the manner in which she obtained the loan of 
$776.50 from the Veterans Administration on the patient’s 
adjusted service certificate, and what she did with the 
money, Betty Cunningham testified, as follows (Tr. 45, 
46): 

(Examination by Mr. Wellford) 

Q. What authority did you have to borrow that money? 

A. I had court authority. 

Q. Where? 

A. In Tennessee—Nashville, Tennessee. 

Q. Why did you go to Tennessee ? 

A. I was living in Tennessee. 

Q. Wait a minute. Why did you go to Tennessee to get 
authority as committee when this court appointed you 
as committee and had jurisdiction over you and your 
brother and his estate ? Why did you go to Tennessee 
to borrow this money? 

A. I didn’t go to Tennessee to borrow the money. 
44 Q. Where did you go to a court there? 

A. I was in Tennessee and I went to the nearest 
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court I could go to, and they wrote to the court in 
Washington, or at least I thought they did. They 
made some negotiations to get the authorization. I 
was authorized by a court. That is all I know. 

Q. It was a Justice of the Peace Court, was it not? 

A. I don’t think so. It was in the Attorney General’s 
office. They have attorney generals in Tennessee. 

Q. Yes, I believe they do; but I don’t think you went to 
his office. 

A. That is where it was heard, anyway. 

Q. What did you do with the $750 that you got on the ad¬ 
justed service certificate? 

A. I don’t remember. I know I sent my brother some 
clothing at that time. 

Q. Do you know what year it was? 

A. No, I don’t know what year it was; some time after 
1930, though. 

Q. You spent all the money, didn’t you? 

A. Let me see if 1 can remember what I did with it. I 
don’t have any of it, but whether I lost it on invest¬ 
ments or whether I spent it I don’t remember. Any¬ 
way, I lost it; I didn’t spend it. 

(e) A representative of the Veterans Administration 
testified that their records showed a loan of $776.50 was 
made on the adjusted service certificate on January 11, 
1932, on the authority of an order made by the County 
Court of Knox County, Tennessee, dated January 2, 1932. 
The loan bears 4 y 2 per cent interest, and has not been re¬ 
paid. The loan was preceded by an informal claim or ap¬ 
plication submitted about March 11, 1931 by the committee, 
through her attorney. There was no order of this court 
authorizing the committee to obtain the loan. (Tr. 11, 12). 
(A copy of an order made by the Tennessee court was re¬ 
ferred to as being in the files of the Veterans Administra¬ 
tion, but it was not put in evidence at the hearing). 

Turning now to the records made in this case up to Octo¬ 
ber 18,1934: 

(f) The Philadelphia property was subject to a first and a 
second mortgage, the two aggregating about $5,500.00. 
There is no evidence in the case as to the value of the 
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property itself. The removed co mmi ttee made numerous 
disbursements in connection with the property, and in doing 
so she followed the advice of competent counsel. But later, 
as the result of foreclosure proceedings, the property was 
conveyed by the Sheriff on August 26, 1929 to the holder 
of one of the mortgages, Orient Building and Loan As¬ 
sociation. And so, the patient’s interest in the property 
was wholly lost. (See affidavit of John J. Mitchell, Esq., 
dated January 11, 1934). 

45 (g) Two Auditor’s reports were filed herein cover¬ 

ing all data submitted concerning the receipts and 
disbursements of Betty Cunningham, committee. None of 
the accounts or reports (under Rule 69, etc.) were satis¬ 
factory; the committee attempted to support them by at 
least five affidavits, but even with such help as the affidavits 
gave a number of disbursements still remained patently un¬ 
allowable. Upon consideration of all the data, the former 
Auditor set forth in his reports, filed April 8, 1931 and 
October 18, 1934, all the items which he thought had been 
shown to be allowable; and upon reviewing all the data, 
the present Auditor finds no reason for differing with the 
results therein stated, except he now finds that by reason 
of her gross misconduct as a fiduciary, said Betty Cun¬ 
ningham forfeited any right she may have had to receive 
any allowance of commission for her services, and particu¬ 
larly the $179.96 commission recommended in the two re¬ 
ports mentioned. 

6. And now, in view of the foregoing and the other mat¬ 
ters hereinafter appearing, the Auditor is stating the final 
account of Betty Cunningham, the removed committee, 
from the date of her appointment, as follows: 

Debits 

Monthly checks covering the patient’s 
disability pay from the Navy De¬ 
partment : 

December, 1925 through March, 

1933; 88 months at $73.30 per 
month . $6,450.40 
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April, 1933 through March, 1934; 

12 months at $62.28. 747.36 

April through June, 1934; 3 

months at $65.95. 207.85 

Adjustment, April 30, 1934. 7.35 

July, 1934 through March, 1935; 

9 months at $69.63. 626.67 

April, 1935 through April, 1937; 


25 months at $73.30. 1,832.50 

(Total checks, $9,872.13) 

Rents collected from Philadelphia 
house, per schedule submitted in 
1929: 

During 1926. $420.00 

During 1927 . 360.00 780.00 


Cash shown by schedule as “deposit¬ 
ed with Franklin Title & Trust 

Co.” Jan. 26, 1927. 1,531.83 

Proceeds of loan on adjusted service 

certificate . 776.50 

46 Credits 

1926 


Jan. 22 U. S. Fidelity & Guaranty 

Co., bond premium. $ 10.00 

U. S. income tax. 8.84 

Jan. 28 H. D. Sickel, attorney’s fee as 
authorized by this Court’s order of 

Jan. 27, 1926. 274.49 

Frederick A. Fenning and Paul V. 

Rogers, attorneys’ fee as author¬ 
ized by this Court’s order of Jan. 

27, 1926 . 150.00 

Mch. 29 H. S. J. Sickel, Philadelphia, 

interest on mortgage. 105.00 

May 18 H. S. J. Sickel, taxes on Phila¬ 
delphia property.. 119.70 

Apr. 14 Reimbursement to committee 
for expenses incurred incidental to 
and regarding the patient’s estate, 
as authorized by this court’s order 
of Apr. 8, 1926. 


400.00 
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May 1 Anthony Wayne Thompson, at¬ 
torney’s fee . 17.00 

May 7 Deposit with St. Elizabeth’s 

hospital, for clothing, etc. 65.00 

Sept. 10 Frederick A. Fenning, de¬ 
posit for costs. 12.00 

Sept. 10 H. L. Davis, Auditor’s fee.. 2.00 

Sept. 10 F. E. Cunningham, Clerk of 

Court’s costs . 5.00 

1926: 6 payments, $46.00 each to 
Orient Building and Loan Asso., 

per receipt book. 276.00 

Fine on above payments. .46 

1927 

Jan. 18 U. S. Fidelity & Guaranty 

Co., bond premium. 10.00 

Feb. 1 Receiver of Taxes, Philadel¬ 
phia property . 116.11 

Apr. 1 S. C. Abernathy, payment on 

first mortgage, Philadelphia. 105.00 

May 1 Orient Building & L. Asso., 

payment on second mortgage. 138.46 

May 9 H. S. J. Sickel, attorney’s fee 150.00 

1927: 2 payments of $138.46 each to 
Orient B. & L. Asso., per receipt 

book (No. 6740) . 276.92 

Fine on above payments. 23.46 

1928 

Apr. 10 Deposit, St. Eliz. Hospital, 

for clothing etc. 40.00 

Apr. 12 Deposit, St. Eliz. Hospital, 

for clothing . 50.00 

12 monthly installments to Chapman 
& Chapman, attorneys, Philadel¬ 
phia, to pay on mortgages. 513.10 

12 monthly installments to S. C. Aber¬ 
nathy on first mortgage and Orient 
B. & L. Asso. on second mortgage, 

$40.00 each. 480.00 

47 One-half of expense of commit¬ 
tee incurred in going to Wash¬ 
ington and Philadelphia in connec- 
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tion with foreclosure proceedings 
of Philadelphia property (see para¬ 
graph 6 of Auditor’s report filed 

October 18, 1934). 

Attorneys fee, $100.00, claimed as 
paid to Taylor Smith, disallowed; 
see par. 8 of Auditor’s report filed 
October 18, 1934. 


1931 

Jan. 22 Premium on bond given in 
connection with procuring a dupli¬ 
cate of the patient’s adjusted serv¬ 
ice certificate, the original said to 
have been lost; receipted bill at¬ 
tached to committee’s affidavit, 

dated Jan. 26, 1933. 

Amount shown by vouchers paid on 
trusts, Philadelphia property, but 
not claimed in accounts (as allowed 
in Auditor’s report filed April 8, 

1931) . 

Additional bond premiums paid, not 
heretofore allowed to committee; 
U. S. Fidelity & Guaranty Com¬ 


pany: 

1/ 3/28. $10.00 

4/ 1/29. 10.00 

3/16/31.:. 10.00 

3/16/31. 10.00 

1/25/32 . 10.00 

4/17/33. 10.00 

2/13/34. 10.00 


Balance for which the removed com¬ 
mittee, Betty Cunningham, is found 
to be accountable, besides the costs 
and expenses incurred under the 
order of reference, as hereinafter 
shown. 


175.00 


19.41 


138.82 


70.00 


$9,208.69 


Totals 


$12,960.46 $12,960.46 
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7. Ordinarily, a committee (like an administrator) is 
chargeable strictly with only those assets coming into his 
custody and control within the jurisdiction of the court 
which appointed him. But here, the committee not only 
indicated her intention to charge herself (in the schedule) 
with the $780.00 rent money collected and deposited in 
Philadelphia and the $1,531.83 shown as “deposited with 
Franklin Title & Trust Co.,” but she has asked, and has 
received, credit in her general accounting herein for all 
allowable disbursements made by her; and many of those 
disbursements related to the Philadelphia real estate over 
which this Court would not have any jurisdiction. Accord¬ 
ingly, the two items just mentioned are included as 

48 debits in the committee’s account, and as to that it 
would seem that the committee is in no position to 
complain. But technically, her surety in this jurisdiction 
could validly object to the committee being charged with 
those items if it would be prejudiced thereby. From the 
surety’s viewpoint, however, the fact is that it makes no 
difference to the surety whether the committee is so debited 
or not, because the defalcation of its principal, Betty Cun¬ 
ningham, with respect to the assets clearly within the pro¬ 
tection of its undertaking, greatly exceeds the penalty of 
its undertaking, to wit, $2,500.00, and by statute the liability 
of the surety cannot be more than the penalty of its under¬ 
taking. 

8. The foregoing account includes all allowable dis¬ 
bursements shown to have been made by the removed com¬ 
mittee, it being noted here that the testimony of Betty 
Cunningham at the hearings is insufficient to justify the al¬ 
lowance of any other items. 

9. The Auditor makes a total charge of $353.50 for the 
time consumed and all services rendered under the order of 
reference, which amount includes the sum of $53.50 paid 
for reporting and the furnishing of a transcript of the pro¬ 
ceedings at the hearings. Said fee is properly payable 
by the present committee of the patient’s estate, Tracy L. 
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Jeffords, Esq., and he will be entitled to credit for such 
payment in his own account. 

10. As already shown, Betty Cunningham is liable to the 
patient, Charles L. Cunningham (and his substituted com¬ 
mittee, Tracy L. Jeffords) in the amount of $9,208.69, upon 
the accounting. In view of the gross dereliction and mis¬ 
conduct of said Betty Cunningham as a fiduciary, it is 
recommended that the total of the Auditor’s charge as 
stated above be assessed against her and included in any 
judgment hereafter made covering her liability herein. 

11. Notices of the filing of this report have been prepared 
and delivered to the Clerk for mailing to the follow¬ 
ing: 

49 . Brandenburg & Brandenburg, 719 15th Street, 
N. W., Washington, D. C. 

Richard E. Wellford, Chandler Building, Washington, 
D. C. 

Thomas E. Lodge, Munsey Building, Washington, D. C. 

Tracy L. Jeffords, Chandler Building, Washington, D. C. 

Respectfully submitted, 


December 7, 1945. 

• * * # * 


Fred J. Eden, 

Auditor. 

*> * * # 


Filed Feb 4 1946 


50 Order Confirming Auditor’s Report, Approving of 
Auditor’s Fees and Directing Payment Thereof. 

Upon consideration of the motion of the present Com¬ 
mittee in the above cause to ratify and confirm the Audi¬ 
tor’s report filed herein on the 27th day of December, 1945, 
and to approve the charges made by the Auditor and direct 
the payment thereof, it is by the Court, this 4th day of 
February, 1946, 

Ordered, that the Auditor’s report filed herein on the 
27th day of December, 1945, be and the same hereby is 
ratified and confirmed. 
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It is further, 

Ordered, that the charge of $353.53 as shown in said re¬ 
port be and the same hereby is approved and the present 
Committee be and he is hereby directed to pay to the Audi¬ 
tor said charges and to take credit therefor in his account. 

Alexander Holtzoff, 

Justice . 

***•#•>••• 

Filed Feb 27 1946 

51 Motion for Judgment Against Betty Cunningham, 
Removed Committee and United States Fidelity 
and Guaranty Co., Inc. 

Comes now, Tracy L. Jeffords, Committee of the in¬ 
competent in the above action, by his counsel and moves 
the Court to enter judgment herein against Betty Cun¬ 
ningham, removed Committee herein and her surety, United 
States Fidelity and Guaranty Company, Inc., jointly and 
severally as follows: 

Against Betty Cunningham in the sum of $9,562.19 with 
interest at six per cent (6%) on $9,208.69 from May 1, 
1937, and against United States Fidelity and Guaranty 
Company, Inc., her surety, in the sum of $2,500.00 with 
interest at six per cent (6%) thereon from May 28, 1937, 
and for reason, therefore, shows to the Court as follows: 

1. That auditor’s report filed herein on the 27th day of 
December 1945, which was ratified and confirmed on the 
4th day of February 1946, discloses that the said Betty 
Cunningham was on May 1, 1937, liable to the above in¬ 
competent in the sum of $9,208.69 with $353.50 costs to 
date, or a total of $9,562.19. 

2. That the United States Fidelity and Guaranty Com¬ 
pany, Inc., her surety, is jointly and severally liable with 
her for $2,500.00, the full amount of its undertaking plus 
six per cent (6%) interest thereon from May 28, 1937, the 
day it filed its petition herein admitting knowledge of Betty 
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Cunningham's default and praying to be relieved from 
further liability as surety. 

Richard E. Wellford, 

Chandler Building 

Attorney for Tracy L. Jefford, 

Committee. 

*••##*■«*# 

Filed Apr 1 1946 

52 Judgment Against Betty Cunningham, Removed 
Committee, and United States Fidelity and Guar¬ 
anty Company, Her Surety, on Motion of Tracy L. 
Jeffords, Present Committee for Incompetent. 

Upon consideration of the motion of Tracy L. Jeffords, 
Committee herein, filed on the 27th day of February 1946, 
for judgment against Betty Cunningham, removed Com¬ 
mittee herein, and United States Fidelity and Guaranty 
Company, Inc., her surety, and after argument of counsel, 
it is by the court this 1st day of April, 1946, 

Adjudged, Ordered and Decreed, that Tracy L. Jeffords, 
Committee herein, have judgment against and recover of 
and from Betty Cunningham, the former Committee here¬ 
in, the sum of $9,562.19, with interest on $9,208.69 from the 
first day of May 1937, to the date of this judgment, and 
with interest on the sum of $9,562.19 from the date here¬ 
of ; it is further, 

Adjudged, Ordered and Decreed, that Tracy L. Jeffords, 
Committee herein, have judgment against and recover of 
and from the United States Fidelity and Guaranty Com¬ 
pany, Inc., as surety for the said Betty Cunningham, the 
sum of $2,500.00 with interest from the 27th day of Febru¬ 
ary 1946, provided that upon payment by the said surety 
of the judgment hereby entered against it to the present 
Committee, the said judgment shall be entered by the Clerk 
to the use of the said surety; it is further, 

Adjudged, Ordered and Decreed, that so much of the 
motion as demands interest on the said judgment 
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53 against the surety, United States Fidelity and Guar¬ 
anty Company, Inc., from May 28, 1937, be and the 

same is hereby denied. 

Alexander Holtzoff, 

Justice. 

**####•#*# 

Filed Apr 4 1946 

54 Praecipe and Stipulation. 

The Clerk of said Court ivill please enter the judgment 
entered herein by order dated the 1st day of April, 1946, 
against the United States Fidelity and Guaranty Company 
as paid and satisfied, without prejudice to the right of 
Tracy L. Jeffords, Committee of Charles L. Cunningham, 
Patient, to take an appeal to the United States Court of 
Appeals for the District of Columbia from that part of said 
order which disallows interest from May 28, 1937, against 
the said United States Fidelity and Guaranty Company. 

Richard E. Wellford, 

Attorney for Tracy L. Jeffords, 
Committee of Charles L. Cun¬ 
ningham, Patient. 

Address 1427 Eye St., N. W. 
Attorney for Tracy L. Jeffords. 

Brandenburg & Brandenburg 

By Thomas S. Jackson, 

Attorney for United States Fidelity 
and Guaranty Company. 

###•#*•#*• 

Filed Jun 24 1946 

55 Notice of Appeal. 

Notice is hereby given this 24th day of June, 1946, that 
Charles L. Cunningham, Incompetent, by Tracy L. Jeffords, 
his committee, hereby appeals to the United States Court of 
Appeals for the District of Columbia from so much of the 
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judgment entered herein on the first day of April, 1946, 
as denied said incompetent’s motion for interest on the 
judgment against the United States Fidelity and Guaranty 
Company from May 8, 1937, said portion of the judgment 
reading as follows: 

“Adjudged, Ordered and Decreed that so much of 
the motion as demands interest on the said judgment 
against the surety, United States Fidelity and Guar¬ 
anty Company, Inc., from May 28, 1937, be, and the 
same is hereby denied.” 

the said portion of the judgment being in favor of United 
States Fidelity and Guaranty Company, as surety for 
Betty Cunningham, former committee, and Betty Cun¬ 
ningham, personally, and against said Charles L. Cunning¬ 
ham, Incompetent. 

Richard E. Wellfobd, 

Attorney for Tracy L. Jeffords, 
Committee of Charles L. Cun¬ 
ningham . 

»*•**#*** 

Filed Jun 29 1946 

56 Points Relied on by Appellant Charles 

L. Cunningham on Appeal 

1. The court erred in not granting Appellant’s Motion 
for Interest on the Judgment against United States Fidelity 
and Guaranty Company from May 28,1937. 

2. The court erred in entering its judgment of April 1, 
1946, in so far as it denied the appellant’s right to interest 
against the United States Fidelity and Guaranty Com¬ 
pany from May 28,1937. 

Richard E. Wellford, 

Attorney for Tracy L. Jeffords, 
Committee of Charles L. Cun¬ 
ningham. 

1427 I Street, N. W. 

•>*•****#* 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9355. 


CHARLES L. CUNNINGHAM, Incompetent, By Tracy 
L. Jeffords, his Committee, Appellant. 

v. 

BETTY CUNNINGHAM and UNITED STATES FIDEL¬ 
ITY AND GUARANTY COMPANY, Appellees. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

In 1925, Betty Cunningham was appointed Committee 
of the person and estate of Charles L. Cunningham, her 
brother, a lunatic (Joint App. 3). The estate consisted, 
in addition to an interest in real estate outside of the Dis¬ 
trict of Columbia, of the right to receive war risk insurance, 
back pay as a Navy enlisted man, and a monthly allowance 
as retirement pay (Joint App. 2). On the day she was ap¬ 
pointed, Betty Cunningham qualified by giving a bond, 
in the maximum penalty of $2,500, with the United States 
Fidelity and Guaranty Company as surety, conditioned 
upon her well and truly performing her duties as Commit¬ 
tee (Joint App. 4). On May 28, 1937, the surety on its 
own initiative filed a petition, setting forth that the records 
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disclosed a failure of its principal to file proper accounts 
and that, because she was continuing to receive the 
monthly retirement pay of her ward, it apprehended itself 
to be in danger of loss upon its undertaking. The petition 
prayed that Betty Cunningham be required to give coun¬ 
ter-security or be removed; and also prayed that the 
proper officials of the government be restrained from 
making further monthly payments to her. Upon this peti¬ 
tion a rule was issued, requiring the Committee to show 
cause why she should not be required to give counter¬ 
security or be removed and surrender and deliver up all 
of the trust property to some person appointed in her 
place; and the rule also required the Secretary of the 
Treasury, the Treasurer of the United States, and the Pay¬ 
master General of the Navy to show cause why they should 
not be restrained from making any further monthly pay¬ 
ments to the Committee. This rule was returnable, as to 
Betty Cunningham, on June 10, 1937, and as to the govern¬ 
ment on June 3 (Joint App. 11-16). The record shows 
that the rule was, from time to time, further continued, 
always upon the motion either of the Government or of 
Betty Cunningham (Joint App. 16-19). The Government 
having stopped further payments to the Committee when 
the petition was filed (Joint App. 23), no final action was 
taken by the Court on the surety’s petition. In 1943 the 
Court, on its own motion, caused a summary hearing to be 
held as a result of the Committee’s failure to file her 
accounts. On March 12, 1943, Betty Cunningham was re¬ 
moved and directed to file a final account forthwith and 
a guardian ad litem was appointed to represent the 
lunatic (Joint App. 20). Because of illness, Betty Cun¬ 
ningham did not appear at the summary hearing, and, at 
her request, the appointment of her successor was deferred 
(Joint App. 21). However, on April 15, 1943, Simon Goli- 
bart was appointed as successor Committee and the cause 
was referred to the Auditor for the purpose of stating 
Betty Cunningham’s account (Joint App. 24-5). Golibart 
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never made any demand on the surety and about a year 
after his appointment he died, while the matter was still 
pending- in the Auditor’s office and before the Auditor had 
filed his report or stated Betty Cunningham’s account 
(Joint App. 26). The appellant was then appointed Com¬ 
mittee (Joint App. 30). 

It was not until December 27, 1945, that the Auditor 
finally made his report on the account of Betty Cunning¬ 
ham (Joint App. 32-41). This report, which shows that 
Betty Cunningham had no real understanding of her 
duties as a fiduciary, kept no records, and was altogether 
unable to account for her disposition of her ward’s prop¬ 
erty, also shows that she never acknowledged that she had 
misappropriated the estate or was liable in any amount. 
She insisted that she had “lost it on investments” and 
“did not spend it” (Joint App. 35). There having been 
no evidence submitted to the Auditor showing what dispo¬ 
sition she made of the property of her ward, the Auditor 
concluded that Betty Cunningham -was accountable to the 
estate in the amount of $9,208.69, and found that her surety 
was liable to the full penalty of its bond, namely, $2,500.00. 
The Auditor expressly found that the maximum liability 
of the surety was $2,500, since “by statute* the liability 
of the surety cannot be more than the penalty of its 
undertaking” (Joint App. 40). 

On February 4, 1946, upon motion of the present Com¬ 
mittee, the Court entered an order ratifying and confirm¬ 
ing the report of the Auditor in all respects (Joint App. 
41-42). 

On February 27, 1946, the Committee filed a motion for 
judgment against Betty Cunningham for the full amount 
found due by the Auditor with interest from May 1, 1937, 
and against the United States Fidelity and Guaranty Com¬ 
pany, her surety, in the amount of $2,500 with interest 
from May 2S, 1937 (Joint App. 42). The surety resisted 
this motion only to the extent of the allowance of interest 


* Title 28, Sec. 2405, D. C. Code (1940). 
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in excess of the penalty of its undertaking. The Court on 
April 1, 1946, entered the order from which this appeal is 
taken, allowing interest only from February 27, 1946, 
which was the date on which the appellant’s motion was 
filed and which constituted the first and only demand that 
had ever been made upon the surety for payment of any 
amount whatever (Joint App. 43). 

The surety has paid the full amount of the penalty of 
its undertaking, with interest from February 27, 1946, and 
the judgment rendered against it has been entered satisfied 
(Joint App. 44). 

SUMMARY OF ARGUMENT. 

(1) The surety is not liable for interest because no de¬ 
mand for payment was ever made upon it by anyone who 
was lawfully entitled to immediate payment. 

(2) The surety is not liable for interest in excess of the 
penalty of its undertaking, because it has not, after de¬ 
mand, unjustly or wrongfully withheld payment. 

(3) The liability of the surety, for no more than the 
penalty of its bond, is res judicata. 

ARGUMENT. 

L 

The Surety is Not Liable for Interest Until Demand is 

Made Upon It. 

Appellant contends that the Court erred in disallowing 
interest from May 28, 1937. On that date Betty Cunning-, 
ham was still the only person entitled to receive any. 
monies due to the estate of her ward. No one knew whether 
Betty Cunningham was indebted to the estate in any 
amount. The surety itself on that date took the only 
action that had ever been taken to cause Betty Cunning¬ 
ham to render an account. This action of the surety re¬ 
sulted in preserving for the ward all of the retirement pay 
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which would otherwise have been paid to her between that 
date and the ultimate appointment of Simon Golibart in 
April, 1943. When Golibart was appointed he made no 
demand upon the surety; and after his death, the present 
Committee made no demand upon the surety. As a matter 
of fact, it took the Auditor two and one-half years, and 
six hearings, to determine that Betty Cunningham was in¬ 
debted to the estate, and to fix the amount thereof. The 
first and only demand made upon the surety for any pay¬ 
ment was on February 27, 1946, when the present Com¬ 
mittee filed his motion for judgment. Between May 28, 
1937, the date from which the appellant contends interest 
should run, and April 15, 1943, when Golibart was ap¬ 
pointed, a period of six years, there was no one to whom 
the surety could even have made a tender of payment. 

This Court has twice decided the principal question 
raised on this appeal, that is, the time when interest begins 
to run against a surety. In London and Lancashire In¬ 
demnity Company v. Smoot, 52 App. D. C. 378, 382, 287 
Fed. 952, this Court said: 

“ * * * We do not think it became the duty of the 
surety to ascertain whether or not the contractor was 
paying for material and labor as it was furnished from 
time to time, but that the statute and the bond contem¬ 
plated that, when thereunto requested, the surety 
would see to it that such claims were paid, and that 
until such request or demand was made the right to 
recover interest of the surety did not attach. In the 

case here no such request or demand was made until 
intervener filed his declaration December 31, 1921 

• • * tf 


And, again, in Royal Indemnity Company v. Woodbury 
Granite Co ., 69 App. D. C. 364, 369,101 F. 2d 689, this Court 
said: 


“The trial court allowed interest on the claim from 
August 24, 1934. This, we think, was error. The 
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question of liability for interest on a claim of this 
nature was settled by us in London & L. Indemnity 
Co. v. Smoot, 52 App. D. C. 378, 287 F. 952. There we 
held that the surety’s liability for interest began only 
when a demand for payment was made. Without de¬ 
mand, interest runs only from the date of filing a 
claim. Blower Corporation’s affidavit states: “that 
the said defendant, Royal Indemnity Company has 
heretofore, on, to wit, the 24th day of August, 1934, 
and at other times, had notice of the claim of this 
intervener.’’ This, we think, is not sufficient to show 
demand. What we have said as to the duty of the 
suretv to make investigation does not include the 
initiative to pay the claim. It stands only as Security 
and when the claimant makes actual demand, interest 
begins to run. United States v. United States Fidelity 
& Guaranty Co., 236 U. S. 512, 530, 531, 35 S. Ct. 298, 
59 L. Ed. 696. Since Blower Corporation’s affidavit 
fails to show demand , interest did not begin to run 
until action on contract was brought.” 

In each of the foregoing cases this Court cited and fol¬ 
lowed United States v. U. S. Fidelity & Guaranty Com¬ 
pany, 236 U. S. 512, 35 Sup. Ct. C. 298, 59 L. Ed. 696.'In that 
case the issue was directly presented whether a surety 
was liable for interest in excess of the penalty of its bond 
or undertaking. The Supreme Court said (59, L. Ed. 
704-5): 

“ * # * The weight of authority in England is ad¬ 
verse to the recovery. * # * In this country the tend¬ 
ency of the decisions in the state courts seems to be 
in favor of the allowance of such interest. * * * In this 
court, although the question seems not to have fre¬ 
quently arisen, the English rule has usually, but not 
invariably, been followed. (Citing authorities) 

“In the state of the decisions, we may safely apply 
the rule followed by Mr. Justice Clifford in a case at 
the circuit, and we need go no further in order to over¬ 
rule the contention raised by the government at the 
trial of the present case: ‘Sureties, if answerable at 
all for interest beyond the amount of the penalty of 
the bond given by their principal, can only be held 
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for sucli an amount as accrued from their own default 
in unjustly withholding payment after being notified 
of the default of the principal. * * * ” 

Cases like Goff v. U. S., 22 App. D. C. 512, cited by 
appellant, are not contrary to the principles in the fore¬ 
going cases. In the Goff case, interest was allowed from 
the date when suit was filed. The filing of suit is, of course, 
a demand. And in that case the amount of the claim had 
been fixed and determined at the time the demand was 
so made. 

n. 

The Liability of the Surety is Res Judicata. 

No exceptions were filed to the report of the Auditor 
which decided that the maximum liability of the surety 
was the penalty of the bond. The appellant procured the 
order of the court of February 4, 1946, ratifying and con¬ 
firming the report. No appeal has been taken from that 
order. Therefore, the determination of the auditor that 
the maximum liability of the surety is the penalty of its 
bond, is res judicata. Morey v. Wellford , 78 U. S. App. 
D. C. 387, 141 F. 2d 282. 

Respectfully submitted, 

Louis M. Denit, 

Thomas S. Jackson, 

A. Leckie Cox, 

Coleman L. Diamond, 

719 Fifteenth Street, N. W., 
Washington, D. C., 

Counsel for Appellee, United 
States Fidelity and Guaranty 
Company . 

Brandenburg and Brandenburg, 

Of Counsel. 



